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EPA’'S RISK MANAGEMENT PLAN (RMP)
PROGRAM

TUESDAY, MARCH 16, 1999

UNITED STATES SENATE,
SUBCOMMITTEE ON CLEAN AIR, WETLANDS, PRIVATE
PROPERTY AND NUCLEAR SAFETY,
COMMITTEE ON ENVIRONMENT AND PuBLIC WORKS,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:31 a.m. in room
406, Dirksen Senate Building, Hon. James M. Inhofe (chairman of
the subcommittee) presiding.

Present: Senators Inhofe, Lautenberg, Bennett and Graham.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. The meeting will come to order.

We would ask the first panel to come up to the table, please, Mr.
Fields, Mr. Burnham. | will give an opening statement. Other
members are on their way. We will try to keep on schedule for this
hearing because | have another meeting coinciding at the Senate
Armed Services Committee, and | am supposed to be in two places
at the same time. So we will move right along.

Today’s hearing will examine the EPA’s risk management plan
program as required under the Clean Air Act. While | agree with
the program’s intentions, the need to make emergency information
available to local emergency response personnel, | have serious con-
cerns about the manner in which the EPA is implementing the pro-
gram. | believe the EPA is flat out wrong in including substances
on the list for flammable reasons alone. | can understand if you
have one that is flammable and toxic, but just here we would be
referring to those substances that are only flammable.

First, regarding flammable substances, the purpose of the provi-
sion in the Clean Air Act is to safeguard local communities against
accidents involving toxic chemicals. The Act provided OSHA with
the authority to issue regulations to protect workers against chemi-
cal accidents and to provide EPA with the authority to protect the
citizens who live around the plant from escaping toxic fumes.

The EPA regulating propane under this provision is regulatory
overreach in the area that | don't believe they should be. I'm con-
cerned that through this regulation, the Federal Government is
picking favorites between fuels which is clearly outside the intent
of Congress and the Clean Air Act. The result of including propane
on the list will be fuel switching, potentially driving propane deal-
ers out of business.

@)
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We have already seen a case where fuel switching is being en-
couraged by local governments. We have a letter here that | think
is self explanatory, a copy of the letter by the Orange County, Cali-
fornia regulating agency where they recommend that propane users
either reduce the amount of propane on hand or switch to a non-
regulated substance in order to avoid the EPA rule. When a local
government agency sends out letters like this because of an EPA
rule, then there is a problem with the rule. This is unacceptable.
The EPA has no business deciding which fuels should be used and
which should be encouraged.

I'm interested in hearing from Mr. Bertelsmeyer with the Pro-
pane Gas Association about this fuel switching issue. | believe that
will be on the second panel.

I'm also concerned that as far as fuels are concerned, this RMP
rule duplicates other regulations by OSHA and by the National
Fire Protection Association and by various State regulations. | have
a chart which shows the duplication between this rule and others.
The chart is over here and I'd like to have some of the witnesses
address that. I'd like to have Mr. Fields explain exactly what is dif-
ferent in the EPA rule compared to the other regulations and dur-
ing the second panel, I'd like to hear Mr. Bertelsmeyer respond to
those statements.

A second major concern with this rule is the potential use of this
information by terrorists. If they have access to the worst-case sce-
nario data, they can use this information to target potential bomb-
ing sites. You can already find information on the Internet on how
to make a bomb. The last thing we need now is to have information
on the Internet which will show terrorists where they can be most
effective. | have a particular concern and interest in this since I'm
from Oklahoma and having gone through the Federal office bomb-
ing.

Last spring, we asked the FBI to take a look at the worst-case
scenario data and the EPA’s plans to disseminate the information
on the Internet. I'm pleased that the FBI convinced the EPA that
it would be foolhardy to release the information. However, that is
not the end of the problem. Anyone can request and receive the
data from EPA through the Freedom of Information Act and the
EPA would have to comply, I would assume. That being the case,
someone could make that request and then they in turn could put
it on the Internet and it would get there anyway.

We need to make sure the local emergency personnel have access
to the information and not provide a forum for terrorists around
the world to target and blow up facilities in our neighborhoods.

[The referenced letter follows:]

ORANGE COUNTY, CALIFORNIA, CERTIFIED UNIFIED PROGRAM AGENCY,
January 14, 1999.

Mr. DAN LOWER,

All Star Gas,

12600 Western Avenue,
Garden Grove, CA 92841.

DEAR MR. LoweR: Your business has been identified as subject to the require-
ments of the California Accidental Release Prevention (Cal-ARP) program found in
Chapter 6.95, Article 2 Health and Safety Code. The Orange County Certified Uni-
fied Program Agency is authorized to implement this program for the State of Cali-
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fornia. In addition, your business is also subject to the Federal program, found in
section 112(r) of the Clean Air Act implemented by U.S. EPA.

Your business is requited to develop and implement a risk management program
to prevent accidental releases of regulated substances that can cause serious harm
to the public and the environment. You are also required to develop and submit a
Risk Management Plan (RMP), which includes a summary of your risk management
program. The RMP must be submitted to this agency and an electronic version sub-
mitted to U.S. EPA by June 21, 1999.

We are requesting that your business contact this agency to schedule RMP com-
pliance meeting during the month of January 1999. These meetings are required
pursuant to California regulatory requirements and to ensure that your business
meets the federally mandated timeline.

Should your business so choose, you may implement one of the following options
in lieu of developing an RMP:

1. Eliminate or replace the Regulated Substance with a non-regulated substance.

2. Reduce the amount onsite to below the Federal threshold quantity. Note: This
option may still require the development of an RMP pursuant to California law, but
will delay the submittal process to a date beyond the June 21, 1999 deadline.

If one of the above options is chosen you will be required to verify compliance
prior to the June 21, 1999 deadline.

This agency is dedicated to assisting your business in meeting these new regu-
latory requirements. In the near future we will be providing technical/regulatory as-
sistance as well as RMP guidance documents. However, failure to develop and sub-
mit an RMP as required will subject your business to penalties of up to $10,000 per
day. In addition, failure to contact and work with this Agency during development
of your RMP could cause costly revisions to be made during the agency review and
evaluation period.

Please contact James Hendron at (714) 667-3708 to schedule your meeting time
and date for questions related to this letter or your responsibilities under the Cal-
ARP program.

Sincerely,
PEARL HOFTIEZER, Supervising Hazardous Waste Specialist,
Orange County Certified Unified Program Agency.

Senator INHOFE. We are joined by Senator Lautenberg. I'd ask

Senator Lautenberg if he has an opening statement to make at this

time?

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you, Mr. Chairman.

I do and I thank you for holding a hearing on this important
topic. We face, in the issue of public access to chemical accident
scenarios, one of the fundamental tensions of an open, democratic
society—how accessible to make information whose disclosure may
prevent harm, but some may use it to cause harm. We often refer
to the 1984 tragedy in Bhopal, India when a chemical leak took
2,000 lives, as a wakeup call on the issue of chemical accidents. In
the wake of that tragedy, | originated the amendment to the 1986
Superfund bill that established the toxics release inventory through
which companies disclose routine chemical releases and emissions.

In the 1990 Clean Air Act, Congress took the right-to-know con-
cept a step further by creating the risk management program
under which companies will disclose worse chemical accident sce-
narios and it is the risk management program that we are discuss-
ing today. Every year, there are dozens of chemical incidents in my
State of New Jersey, many requiring evacuations of the surround-
ing communities, many causing injury and tragically, death. Na-
tionwide, the Chemical Safety and Hazard Investigation Board re-
ports an average of 60,000 chemical incidents each year and it re-
sults in hundreds of evacuations and injuries and an average an-
nual death toll of about 250 people.
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Our goal must be, especially in a State with as strong a chemical
industry as New Jersey, to make the industry safer, to make the
environment safer, even as it becomes more productive. Toward
that end, we have regulatory programs specifying the minimum
safety practices that should be in place at each firm. We have a
Chemical Safety Board identifying the root causes of most serious
accidents and thanks to risk management programs created under
the Clean Air Act of 1990, we will soon have a right-to-know pro-
gram that applies to chemical accidents just as the 1986 right-to-
know program applies to routine chemical releases. Strong regu-
latory and enforcement programs will always be an essential com-
ponent of protecting safety, health and the environment in this
country.

However, Mr. Chairman, the right-to-know programs have pro-
moted risk reduction far beyond what the regulatory programs
could achieve on their own. The premiere example of this is the
toxic release inventory which, through public disclosure, has en-
couraged, has led industry to cut toxic chemical releases in half in
10 years. This is without the big hand of government overlaying it.
People responded to the requests, many companies actually turned
the recaptured emissions into valuable assets, part of their inven-
tory, part of the material from which they make product.

The power of public scrutiny manifests itself in several ways.
Newspapers run articles naming a specific company or plant, the
top chemical releasor in a town, State or in the country. Environ-
mental agency heads publicly call upon the biggest firms to volun-
tarily reduce their releases. Vendors and consultants market pollu-
tion prevention technologies to facilities that are high on the list.
All of this is made possible by the right to know and it all contrib-
utes to an atmosphere in which industry, through non-regulatory
means, is given an incentive to use safer products and processes.

I take very seriously the FBI's concerns that disclosure of some
of this information might increase risks due to terrorism. All of us
agree on the need to take all reasonable measures to protect our
citizens from terrorists. At the same time, it is important to have
programs such as right-to-know that help reduce public risks from
very real and dangerous chemical accidents. If there are steps that
we can take to reduce threats from terrorism at chemical facilities,
we should certainly try to do that without eliminating the public
safety benefits that flow from disclosure of information about chem-
ical facilities. We might want to propose measures to improve site
security at these chemical plants or to even ban the most hazard-
ous chemical operations from residential areas and schools.

I am going to be very interested to hear, Mr. Chairman, what ad-
vice our expert witnesses are going to give us to help retain the
benefits of the right-to-know program, while at the same time safe-
guarding ourselves from the threats of terrorism.

I thank you very much.

Senator INHOFE. Thank you, Senator Lautenberg, and | think
when you said the information is there to prevent harm and could
be used to inflict harm, | think that is what this is really all about.

We will have three panels. The first panel will be Federal Gov-
ernment people and the second will be those with an interest in
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propane and the third on the security issues. All told, we have nine
witnesses who will be testifying today.

I would mention to you that while we will have members who
will be coming and going, we do have their staff here. You will be
receiving requests for answers to questions asked for the record.
You each will be given 5 minutes to make an opening statement.
However, your entire statement will be made a part of the record.
We're going to use the lights, and after that we will ask for ques-
tions from the members of the subcommittee.

We will start off with Mr. Timothy Fields, Acting Assistant Ad-
ministrator, Office of Solid Waste and Emergency Response, U.S.
EPA, and Robert Burnham, Chief, Domestic Terrorism Sector, Na-
tional Security Division, Federal Bureau of Investigations.

Mr. Fields, I understand this committee has received your nomi-
nation and I'll be anxious to hear your responses so that we can
move ahead with your confirmation.

Mr. Fields, why don’t you begin?

STATEMENT OF TIMOTHY FIELDS, ACTING ASSISTANT ADMIN-
ISTRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE-
SPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. FIELDS. Thank you very much, Mr. Chairman.

I thank the members of the committee for being here today to
hear the testimony, on a very important topic, risk management
planning. My office has the EPA’s primary responsibility for the
risk management program as well as the agency’s anti-terrorism
program in terms of coordinating with other Federal agencies on
how we protect ourselves against terrorism at the Federal, State
and local levels. I'm pleased to have the opportunity to present in-
formation about the importance of chemical safety, community
right-to-know and our plan to balance the benefits of community
right-to-know with legitimate concerns about protection against
terrorist threat.

We did make a decision not to put the off-site consequence analy-
sis data on the Internet on November 6, 1998, at the advice of the
Federal Bureau of Investigation and other national security inter-
ests in this country. All other RMP, risk management information
except for confidential business information, would be available
and disseminated on the Internet.

Since November, we've had concerns about how others might
post offsite consequence analysis data on the Internet. We've been
working together with the National Security Council, the Federal
Bureau of Investigation, the Department of Justice, the Office of
Management and Budget and the National Institute of Standards
and Technology to explore ways in which we can prevent others
from posting OCA data on the Internet as well. We will continue
to keep this subcommittee and this committee informed of those
discussions as we go along. Our goal is not to post OCA data on
the Internet and we don't want others to post the data. The Na-
tional OCA data base should not be posted on the Internet and we
will take efforts to make sure that does not occur.

We will handle FOIA or Freedom of Information Act requests in
a way that minimizes the amount of information we have to give
out but at the same time satisfies the requests of requestors. We
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are working with NIST on technology, for example, that would
deter copying or posting of OCA data on the Internet as well as
other mechanisms by which we can minimize the amount of infor-
mation that has to be given out in response to FOIA requests.

Second, we do believe that propane does need to be regulated. I'd
like to address some of the concerns we have there. While we made
a decision to list flammable substances, including propane, on the
list of substances, 140 altogether are to be regulated under the risk
management program. We applied the statutory criteria and as a
result of applying those criteria, we developed a list of 77 highly
toxic and 63 highly flammable substances that based on their in-
trinsic hazardous characteristics and regardless of their use, they
pose the greatest risk of harm to the public and the environment
if they are accidentally released.

The accident history shows us that accidental releases of propane
can cause significant public health and environmental threats.
After the Bhopal, India incident that we all know about, the second
largest industrial chemical accident in history occurred at a pro-
pane gas terminal in 1984 in Mexico City where 650 people were
killed, 6,400 were injured. In this country over the last 10 years,
we've had 1,000 incidents involving propane accidents, 8 major ac-
cidents occurred in the last year alone, including one on New
Year's Eve. We had four deaths, 22 injuries that occurred and thou-
sands of people evacuated in 1998 alone due to propane accidents
in this country.

However, we recognize even though we have significant release
potential—we have more than 2 million propane facilities in this
country—only 33,000 are estimated to be covered by this risk man-
agement program that we're implementing. We've labored to lessen
the regulatory burden by only including a small segment, by giving
a reasonable threshold of 10,000 pounds, 2,380 gallons that would
be covered. We've developed model plans for propane users to use
in preparing risk management plans to minimize the burden.
We've provided guidance on how those facilities can determine the
amounts of facilities that could be exempted by putting out guid-
ance a couple of weeks ago on distances. If people’s tanks are sepa-
rated by certain distances, they may not be covered at all.

At the same time, the agency is working to explore whether a
higher threshold would appropriately safeguard the public and the
environment. Should a higher threshold be warranted for propane
facilities? We will make that decision in the next 30-60 days and
be able to set another threshold prior to June 21. The EPA will
also work with the National Fire Protection Association's Standard
Committee on Standard 58 to address how that standard might be
modified to meet the requirements of the risk management plan
regulations.

If we can reach an agreement over time on how NFPA-58 (Na-
tional Fire Protection Association Standard) could be modified to
meet our requirements, we will work with the industry to defer to
that standard for risk management planning.

In conclusion, | wanted to say that we have tried to implement
the risk management plan rule in a way that achieves the mandate
to provide for a community right-to-know but at the same time,
we're deferring and working with our security agencies to make
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sure that we protect ourselves from terrorist threats and at the
same time, we also are looking at how we regulate propane facili-
ties, particularly in making sure that we're only covering those pro-
pane facilities that pose the greatest threat to personal injury and
harm in this country.

Thank you very much, Mr. Chairman.

Senator INHOFE. Thank you, Mr. Fields.

Before Mr. Burnham makes his opening statement, we've been
joined by Senator Bennett from Utah. Senator Bennett, do you
have an opening statement you would like to make?

Senator BENNETT. No.

Senator INHOFE. Mr. Burnham?

STATEMENT OF ROBERT M. BURNHAM, CHIEF, DOMESTIC
TERRORISM SECTOR, NATIONAL SECURITY DIVISION, FED-
ERAL BUREAU OF INVESTIGATIONS

Mr. BURNHAM. Thank you, Mr. Chairman.

I do have a prepared statement.

My name is Robert Burnham, the current Chief of the Domestic
Terrorism Section of the FBI. My current responsibilities include
the national oversight management of the domestic terrorism oper-
ations, weapons of mass destruction and special events manage-
ment programs for the FBI. I'm pleased to have this opportunity
to discuss the potential effects of electronic dissemination of chemi-
cal worst-case scenario data as detailed in section 112(r) of the
Clean Air Act of 1990.

As the committee is aware, the Clean Air Act mandates that
chemical facilities provide to EPA a risk management plan detail-
ing their risk prevention and mitigation plans. It encompasses off-
site consequence analysis data which includes the worst-case sce-
nario data for both toxic and flammable materials. The data re-
quires distance to end point and population affected calculations
which detail the size of a plume from release and the potential pop-
ulation affected by the plume.

The FBI is aware of the need to aggressively pursue environ-
mental climes and fully supports the Clean Air Act and the spirit
of the community right-to-know legislation. We understand the
competing issues at stake here between providing the necessary in-
formation to the community which allows them to make informed
decisions on local planning and preparedness issues and limiting
the risk associated with the distribution of information that can be
used against those same communities in a criminal manner.

The FBI has worked with EPA to identify those sections of the
risk management plans that we believe can be directly utilized as
a targeting mechanism in a terrorist or criminal incident. By way
of background, on December 14, 1997, representatives of the FBI
were invited to a meeting at EPA. It was at this time that the FBI
first became aware of a plan by EPA to post the risk management
plans, including the worst-case scenarios on the Internet. The FBI
contacted other Federal law enforcement intelligence agencies as
well as the Environmental Crimes and Terrorist Violent Crime Sec-
tions of the Department of Justice to discuss the issues raised by
the EPA’s Internet distribution plans.
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Of great concern to the FBI at that time was the 1977 case that
highlighted the potential danger associated with the criminal at-
tack on a chemical facility. The FBI case, code named “Sour Gas,”
involved four KKK members who plotted to place an improvised ex-
plosive device on a hydrogen sulfide tank at a refinery near Dallas,
Texas. The FBI was able to infiltrate the group prior to the attack.
The surveillance tape shows two of the subjects discussing the po-
tential death of hundreds of area residents. At one point when the
discussion turned to the children who might become victims, one
subject turned to her husband and said, “If it has to be, it has to
be.” This cold-blooded killing was to take place merely as a diver-
sion for an armored car robbery the group intended to commit on
the other side of town.

Although these individuals did not use the Internet to attack this
facility, it illustrates a growing concern that individuals and groups
are willing to utilize unconventional methods to achieve their goals
and in the process, cause large numbers of casualties. This real life
incident highlights better than any scenario we could create how
worldwide, unfettered electronic access to this information could be
used to facilitate a criminal or terrorist attack in the United
States.

The FBI applauds the gains made in accident prevention since
the inception of the Clean Air Act and encourages cooperation be-
tween industry and the communities that has brought about this
reduction. We believe that providing this information to the com-
munities in the appropriate manner contributes to an increase in
safety in those neighborhoods. Through our discussions over the
past year with EPA, other Federal agencies and affected parties,
the FBI has arrived at initial recommendations which we believe
balance these concerns and give the communities, State and local
agencies and academic and research communities appropriate ac-
cess to this information. Those recommendations were provided to
Congress in a report submitted by the FBI in October of last year.

However, the FBI continues to work with EPA and other inter-
ested Federal agencies as part of an interagency working group on
how to achieve the appropriate balance between protecting the pub-
lic from terrorist attacks and making risk management plan infor-
mation available to the public. For example, representatives of the
National Infrastructure Protection Center have met with EPA rep-
resentatives and discussed options for secure transmission of the
risk management plans to State and local government agencies.
There is concern, however, that certain groups of individuals will
acquire this information through lawful means and post it in its
entirety on private Internet sites. The FBI, as part of the inter-
agency group, has met to discuss this particular issue.

Although this issue is currently under discussion by the inter-
agency group, the FBI is concerned that under the FOIA laws, the
RMP information to include the worst-case scenario information
would have to be provided in electronic format if available. If that
is the case, groups of individuals could acquire the information in
this manner and reproduce it on the Internet. The net effect would
be that these groups would undermine all the efforts of the many
agencies who have worked to bring a responsible approach to dis-
semination of this information.
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The Internet provides fast and extensive methods for disseminat-
ing educational information and has the potential to be a tremen-
dously positive force in the future. However, from a terrorist threat
analysis, providing unfettered electronic access to this type of infor-
mation on the Internet could have disastrous consequences. The
worst-case scenario data alone does not contain all the information
necessary to carry out a terrorist attack. However, in conjunction
with the numerous sites already available on the Internet contain-
ing how-to literature on bombmaking, surveillance, counter-surveil-
lance and terrorist tactics and devices, it adds to the arsenal of po-
tential criminals.

Mr. Chairman, thank you for the opportunity to appear before
you today and I'd be happy to answer any questions you may have.

Senator INHOFE. Thank you, Mr. Burnham.

We've been joined by our Ranking Minority of this committee,
Senator Graham. Did you have an opening statement to present?

OPENING STATEMENT OF HON. BOB GRAHAM,
U.S. SENATOR FROM THE STATE OF FLORIDA

Senator GRAHAM. Mr. Chairman, thank you. | do have an open-
ing statement but in deference to the panelists that we have, | will
ask it be submitted.

Senator INHOFE. Without objection, we will do that.

[The prepared statement of Senator Graham follows:]

STATEMENT OF HON. BoB GRAHAM, U.S. SENATOR FROM THE STATE OF FLORIDA

Mr. Chairman, members of the subcommittee, panelists for today—thank you for
the opportunity to address the subcommittee this morning on the topic of risk man-
agement. As | will be unable to stay for the duration of today’s hearing, | will out-
line several of my key issues of concern and ask that the witnesses address these
items during your testimony.

Let me begin by stating that the issues we will be addressing today are of critical
importance to the citizens of Florida. In the last several months | have heard from
the Florida Propane Gas Association, the Florida Farm Bureau, Florida Citrus Mu-
tual, and the Florida Tobacco and Candy Association, as well as over 100 farmers,
restaurant owners, and other small business owners in Florida regarding the ad-
verse impact to their businesses that is anticipated as a result of the EPA'’s applica-
tion of section 112(r) of the Clean Air Act to the propane industry.

I have also heard from many Floridians who are concerned about the presence of
flammable materials in their local communities. These individuals have a right to
this information so they can participate in developing emergency response strate-
gies.

The two main questions we will be discussing today mirror the concerns raised
to me by these Floridians. First, we will be hearing differing views on whether Con-
gress intended for section 112(r) to include propane as a substance for which an
EPA Risk Management Plan is required. Of particular interest to me is the process
by which the EPA decided to list propane as one of those substances requiring a
Risk Management Plan. There are three factors listed in section 112 of the Clean
Air Act which the EPA is required to use in listing substances. | am interested in
learning from the EPA what type of analyses were completed with relation to pro-
pane and its performance against each of these criteria.

Second, we will be discussing whether or not the publication and widespread dis-
semination of Risk Management Plans and worst case scenario data would provide
potential terrorists with targets for domestic terrorism. As many of you know, Flor-
ida has a long-standing tradition of full access to information. Our entire State gov-
ernment operates under a “Sunshine Law” requiring that government actions be
open to the public.

It is with this tradition in mind that | offer my support for rational, well-orga-
nized community-right-to-know policies which provide incentives for good manage-
ment of hazardous materials and ensure that local communities can develop ade-
guate risk management strategies.
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Today we will be hearing from several witnesses who will provide their views on
the potential dangers associated with dissemination of risk management data to the
general public. I look forward to hearing the results of this testimony and working
with the members of this subcommittee to identify any action that may be nec-
essary.

Senator INHOFE.

Mr. Burnham, your testimony did not arrive at the committee in
the timely fashion that we do have as a policy of this committee
and of all committees. | was going to ask you why we didn't get
your testimony?

Mr. BURNHAM. | apologize for that, Senator. 1 will ensure that
every effort is made in the future to have it on time. My statement
is part of an interagency approval process. It had to be approved
by OMB prior to coming down. | was working with OMB and the
delay was primarily due to that.

Senator INHOFE. Was it only OMB that caused that delay or did
you send it to any other agency such as EPA?

Mr. BURNHAM. EPA was also involved in that interagency ap-
proval process.

Senator INHOFE. So you had your statement ready in the appro-
priate time but because of the approval of those agencies, we didn't
receive it in time?

Mr. BURNHAM. Correct, Senator.

Senator INHOFE. Mr. Fields, first of all, let me ask you is it a pol-
icy of the EPA to approve this testimony before it reaches this com-
mittee or do you know?

Mr. FIELDS. The Administration has a process similar to what
Mr. Burnham just described. All testimony is submitted to the
White House Office of Management and Budget for review and
they coordinate that testimony with other appropriate Federal
agencies. So our testimony is shared with other agencies, but the
testimony was drafted by me, submitted to OMB, reviewed by FBI,
DOJ and others to make sure we're all coordinating our efforts
across the Administration.

Senator INHOFE. Mr. Fields, when you were testifying before the
House Commerce Committee, you stated that the EPA was opposed
to anyone placing the worst-case scenario data on the Internet. |
think you said you were definitely opposed. Are you still opposed
to that?

Mr. FiIELDs. We're still opposed to that, sir, yes.

Senator INHOFE. Since that hearing, a letter was sent to Chair-
man Tom Bliley from the ACLU and maybe some other public ac-
cess advocates, challenging the policy stating that the read-only
CD-Rom and other Freedom of Information Act safeguards are not
legal. They say that as requestors, they can choose and demand the
format in which they receive the information that the Freedom of
Information Act does not allow, does not provide for.

It sounds to me like they may have a case there. What options
do we have?

Mr. FieLDs. We obviously still face the position that we do not
want to post the OCA data on the Internet; we do not want others
to post it either. However, the interagency work group that I men-
tioned earlier composed of EPA, FBI, DOJ, National Institute for
Standards and Technology, and the National Security Council are
working on that very issue, looking at legal authority, what can we
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do to provide for protection and ensure that OCA data does not get
posted on the Internet and get into the hands of terrorists.

That work group that is composed of all those Federal agencies,
including representatives of me and Mr. Burnham, will be making
a decision on that issue by May 15, 60 days from now, as to what
our legal authorities are to provide for protection of data and
whether or not we can assure it can be posted on the Internet.

We will get back to you, Mr. Chairman, as to our final judgment.

Senator INHOFE. | know you're concerned about that, Mr. Fields.
Would you put a hold on it until the 15th of May so the informa-
tion would not get on the Internet?

Mr. FIELDS. We do not believe we should put a hold on it. The
facilities have had 3 years to develop risk management planning
requirements. We will make a decision in plenty of time to make
adjustments if we need to. We will inform this committee as to
whether or not any legislative relief is needed as well.

We are not there yet. We think it is premature to make that
judgment. We're committed to try to make sure we protect legiti-
mate national security interests and we will inform this committee
if we cannot provide such safeguards in implementing the risk
management plan program.

Senator INHOFE. Of course this could take legislation and obvi-
ously that takes time. | think maybe we should ask for your re-
sponse to this, Mr. Burnham, as to how significant you think this
is in terms of a threat and what options you see that we could have
to minimize that?

Mr. BURNHAM. As | already mentioned in my opening statement,
the OCA case data, worst-case scenario data, should not go out in
any format, electronic or otherwise. In the report that was fur-
nished last fall to Congress, we highlighted that one of our con-
cerns was that the information could potentially go out in elec-
tronic format pursuant to an FOIA request.

Again, from a threat analysis, we would be opposed to that infor-
mation going out.

Senator INHOFE. But it could appear on the Internet as the result
of a third party. It wouldn't necessarily have to be from the reports,
isn't that correct? Anyone can put it on the Internet that had ac-
cess to the information?

Mr. BUurRNHAM. Yes, anyone could put it on the Internet. We
would be opposed to the information going out pursuant to an
FOIA request in electronic format.

Senator INHOFE. We do want to pursue that and I'm sure some
of the other members have questions along that line.

Mr. Fields, you've seen this letter from Orange County. | guess
have to ask you if it's your understanding that fuel switching is an
appropriate action to take by the EPA and if you switch as a result
of letters like this to say natural gas, couldn’t they also switch from
propane to other types of heating oil and things that would be more
onerous?

Mr. FIELDS. We believe that there would be limited amounts of
fuel switching as a result of this program. In implementing EPCRA
in 1986, we saw that facilities, for example, that had a 10,000
pound threshold, there was a limited amount of fuel switching that
did occur, but we must keep in mind that if people decide to go to
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diesel fuel or fuel oil, for example, those sources of fuel are regu-
lated by other EPA regulations. For example, they have to prepare
a spill, prevention and control counter measures plan under section
311 of the Clean Water Act. There are other regulatory require-
ments that also apply if you decide not to utilize propane gas as
a fuel.

Based on the last 10 year history with implementing EPCRA,
we've seen that very limited amounts of fuel switching will occur.
We think that will be the same situation to prevail here as well.

Senator INHOFE. Thank you, Mr. Fields.

I do want to get into more detail in the second round of question-
ing as to the number of facilities that would have to be reporting
on propane so that we can get responses from the second panel.

With that, we will go to our early bird rule and ask Senator Lau-
tenberg for his questions.

Senator LAUTENBERG. Thank you very much, Mr. Chairman.

Mr. Burnham, in your testimony, you note that we understand
the competing issues at stake here between providing necessary in-
formation to a community which allows them to make informed de-
cisions on local planning preparedness issues. So we are talking
about the need to have some prevention from accidents, from in-
jury, death that could result.

You noted that my comments about balance are important. Can
you think of any data that's on the Internet that might present the
same dilemma, that is, good for the community or good law on one
hand, but potentially could be used as a target for terrorist activ-
ity? | can think of lots of them—Ilocations of facilities, all kinds of
things—and | think in a democratic society like ours it's important
to make sure we do what we can do to protect our citizens.

I was once an Albania where they have 800,000 bomb shelters,
these little things that look like a half circle all over the country
in case there was ever an invasion from the outside. It reduced the
quality of life substantially in the country because all they were fo-
cused on was protecting themselves from an imagined enemy.

I ask you this. Can you think here, and if this question is a little
unfair, about a situation where data that is on the Internet that
might be considered by the FBI as potentially an invitation to take
advantage of our system, bridges, things of that nature, blow them
up?

Mr. BURNHAM. Senator, I'm sure there probably is a lot. | haven't
really thought about other information that's on the Internet. I'm
sure there probably is information on there that would fit into the
category that you're describing.

With respect to this information, | think part of what we im-
parted to the EPA was the fact that this particular information, we
would basically have the Government vouching for the accuracy of
that particular information as opposed to just general information
on the Internet.

The 66,000 chemical companies are required to give the worst-
case scenario data that would potentially go on the Internet. In ef-
fect, the Government would be vouching these are the chemicals
there, and this is the population affected. | think that would be the
difference between a lot of the general stuff that's just out on the
Internet. In effect, you would have the Government vouching for it.
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Senator LAUTENBERG. Again, I'm not sure it is fair to ask you so
I'll ask Mr. Fields. Should we be doing what we can to protect our
people from the ordinary course of life activities that could result
in substantial damage, injury, death as a Government responsibil-
ity?

Mr. FIELDs. | agree with you, Senator, | think it is a clear Gov-
ernment responsibility. For example, the offsite consequence analy-
sis data has to be provided to the local populace who live around
that facility. We owe it to the American people who live around
chemical facilities to make sure they know about the chemical risk
that exists from facilities in their communities.

Even the industry agrees that they would be willing to share in-
formation with the persons who live around their facilities, we will
make sure the information is made available to the State Emer-
gency Response Commissions, the local emergency planning com-
mittees. We owe it to the American people to make sure they are
protected and information about chemical risk is a critical part of
that equation.

Senator LAUTENBERG. So, Mr. Burnham, what is there that
would be on the Internet that might be an aid to a terrorist who
planned to do some damage? What could be there? We're identify-
ing now our right to know, we identify chemicals stored in facili-
ties, chemicals manufactured in facilities. What would be particu-
larly significant to someone who had that kind of program in mind
that would destroy a facility and the neighborhood around there?

Mr. BURNHAM. With respect to this type of information?

Senator LAUTENBERG. Yes.

Mr. BURNHAM. You would have potential terrorists looking at a
target for maximum impact, you would have the population af-
fected, you would have where it is, the plume, just the whole worst-
case scenario. Sections 2, 3 and 4 of the RMP plans are toxic, alter-
nate, toxic and flammable and you would have a blueprint for the
best potential targets for a terrorist as far as maximum impact and
population affected.

Senator LAUTENBERG. You're talking about something that can
be activated by a terrorist attack that would cause ancillary dam-
age as a result of an attack on that particular site?

Mr. BURNHAM. From a threat analysis standpoint, yes.

Senator LAUTENBERG. Do you routinely, and you may have said
this and | missed it as | was reading here, pass data to other agen-
cies if they have an expertise in a particular area as you pursue
a review or an investigation?

Mr. BURNHAM. Absolutely. We would do that here too. That was
recommendation No. 2, that we would ensure this information gets
to State and local agencies in a secure fashion. We've been working
with EPA on that.

Senator LAUTENBERG. Thank you very much, Mr. Chairman.

Senator INHOFE. Thank you, Senator Lautenberg.

Senator Bennett, | understand you're going to be presiding over
the Senate at 10:30 a.m., so if you need to take a little bit longer,
go ahead and get all your questions in.

Senator BENNETT. Thank you, Mr. Chairman.

Just a quick comment. If anyone thinks this information is going
to be disseminated in any form, electronic or read-only disks, what-
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ever, and then have it not get on the Internet, he or she is tremen-
dously naive. There are groups that are determined just to show
their defiance of regulations that will put it on the Internet if they
have to enter it by hand. Yes, I've seen samples of that.

I come from a State where mink ranching is one of the industries
and those who feel strongly about what they call animal rights
have put on the Internet the way to build a bomb to destroy a mink
farm. Mink farms in my State have been destroyed, people have at-
tacked them, they've released the minks, supposedly into the wild.
The wild where the minks end up is the freeways and they all get
killed, but somehow the animal rights people think they're doing
the minks a favor by having them run over by automobiles instead
of having them stay in the pens where they're being raised.

Let's ask the question, Mr. Fields, how vital is this information
to the people in the neighborhood? Is there any example of someone
who has suffered a worst-case scenario that might have escaped it
if the information had been made available or is this entire con-
versation hypothetical?

Mr. FIELDS. Senator, this conversation is definitely not hypo-
thetical. We think it’s critical that risk management planning be
available to the public and to the communities particularly who
live around those facilities.

Senator BENNETT. You're not answering my question. | agree ab-
solutely that risk management planning should be available to the
local communities. We are talking about a worst-case scenario
where someone is sitting down and thinking of every possible that
could go wrong and putting that down on paper. Is there an exam-
ple of that kind of information being helpful or is that just an exer-
cise that somebody wants to go through?

Mr. FIELDS. It is very helpful. The local fire departments, the
local response organizations who have to respond need to know if
an accident occurred at that facility from the largest tank or con-
tainer at that facility, how big an impact could occur, how many
people could get injured or killed if an accident did occur.

The response agencies who have to respond, the first responders
who come on the scene need to know what kind of chemicals are
there, what the impact of those chemicals could be.

Senator BENNETT. | don’t argue with you that those people need
to know. I'm talking about the community as a whole, average citi-
zens. Do they need to know the absolute worst-case scenario if
their fire department is properly informed, if their police depart-
ment is properly informed? Does the suburban household need to
know the worst-case scenario that could occur or can't you take
care of public safety by saying, you have a plant here that has
problems? That's obvious information to everybody and detailing
how many people could be killed and what the exact amount of the
thing is to somebody other than the emergency people?

Mr. FIELDS. | believe that the American people who live near a
chemical facility or any chemical complex ought to be aware of the
chemical risks they are buying into when they live in that commu-
nity, when they move into that community, so | believe it is appro-
priate to inform the people there as to what risk they're buying
into when they move into a community.
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They don’t have to have as detailed knowledge as the responders
who have to respond to a release event, but | believe we owe it to
the public to let them know what risk they are living with and in-
heriting when they move into a community near a chemical plant.

Senator BENNETT. | agree with you that they need to know there
is a risk and I'm perfectly willing to give them the risk but you just
said in your comment, they don't need the detail and it's the detail
that we're talking about.

I won't beat this one further. Let me get on to another subject
and that's your decision to list propane as one of the items. You
said when the chairman asked you about switching to alternative
fuel, well, the alternative fuels are all regulated as well. Do you
think propane is not regulated? It's one of the most heavily regu-
lated substances we have. It's just not regulated by the EPA, so the
question arises, is this a turf battle? Is EPA trying to reach out and
take over regulation that is currently being conducted by other
agencies?

Mr. FIELDs. Definitely not. We only want to make sure that pro-
pane that should be regulated—we've exempted a lot of propane
sources, more than 2 million propane sources in this country and
we're only capturing maybe 33,000 of those. We have provided a lot
of relief for the small people that are there. Distance requirements
we put out a couple of weeks ago are going to exempt even more
of these farmers and small facilities from the regulatory require-
ments.

We only believe that those propane sources that are the most sig-
nificant that could really cause a big event and really injure and
kill people, as they've proven over the years, ought to be the ones
to be regulated under the risk management program. We want to
make sure we don’t impose any new regulatory requirements for
propane sources above those that are absolutely necessary to make
sure the American people are protected.

Senator BENNETT. You're imposing requirements that will hit
rural farmers in my State. Rural farmers who have a record of
safety, a record of compliance with the regulations that are cur-
rently there, to my knowledge—I'd be happy to be contradicted if
you could give me some information—there has not been a rash of
accidents. Indeed, there has not been any noticeable series of acci-
dents in my State among farmers who have propane tanks.

You've gone down to a level that would involve a farmer, and in-
deed some residents, and these people are already complying with
heavy regulations for safety, they already have a sterling record of
safety, and you're coming along saying, no, we've got to do some-
thing in addition.

I want to know why in addition? | want you to show me a record
of failure of the present regulatory scheme that justifies putting in
an additional regulatory scheme? If you can show me that, then I'll
be with you because | don't want to endanger anybody else.

Mr. FIELDS. | think, Senator, that most farmers in your State are
going to be exempted. We've exempted all the tanks that are less
than 10,000 pounds or 2,380 gallons. Most farmers have a 500 or
1,000 gallon tank. We've told people that if you separate those
tanks by certain distances, they are not covered by the RMP regu-
lation.
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Senator BENNETT. You're not answering my question.

Mr. FIELDS. I'm going to get there. The two points | made before
you came in were this. We are going to work with the National Fire
Protection Association, we're going to work with industry and make
sure that we try to modify NFPA-58 because NFPA-58 right now
does not include any requirement for hazard evaluation, for exam-
ple, or offsite consequence analysis and make sure that those re-
quirements that are in NFPA-58 would then apply. We would
defer to NFPA-58 if we can get NFPA-58 to be consistent with
RMP.

Further, | think | said this before you came in, we're exploring,
because of the concerns that have been raised, whether or not we
want to give a high threshold for the propane sources like small
farms, small businesses that goes above the 10,000 pound thresh-
old that is there now.

If we conclude that, we intend to make that decision within the
next 30-60 days and we would immediately implement a stay of
the regulation as it applies to those propane sources that would be
covered by that new threshold. Then we would propose an amend-
ment to the RMP rule that would be applicable specifically to those
propane sources that we decide to further exclude from regulation
under the RMP rule.

So we're carefully looking at only capturing those propane
sources that could cause a significant impact to people offsite, off
the property where that facility is located. We are reevaluating the
universe of people currently captured and looking at whether we
can provide further regulatory relief for propane facilities.

Senator BENNETT. I'm delighted to know that you're reevaluating
but you still haven't answered my question.

Mr. FiELDps. All right. Go ahead. I'm sorry.

Senator BENNETT. Do you have evidence of failure of the current
regulations that would require additional regulations to be put on?

Mr. FIELDS. We believe that the accident history that we have,
Senator, more than 1,000 accidents in the last 10 years involving
propane sources, 43 major accidents in the last 9 years, 8 major ac-
cidents in 1998, an accident that occurred 2 weeks ago where two
people were Killed involving propane. We have an accident history
and characteristics of high flammability, NFPA-58 standard of 4.
Propane is one of the most flammable hazardous substances
around. So yes, we believe we have a basis for regulating propane.
We want to make sure we only regulate those propane sources that
are the most appropriate and that pose the greatest danger to the
American public.

Senator LAUTENBERG. Don’'t we have a point of order here? The
clock has been running for some time.

Senator BENNETT. | apologize. I'll pursue this with you.

Senator INHOFE. | would inform the Senator from New Jersey
that since Senator Bennett has to preside over the Senate, | was
allowing him to have two rounds at once, but if you object to that,
we’'ll excuse him at this time.

I would say, Senator Bennett, that | plan to pursue this in the
second round of questioning because we have on the second panel
the President of the American Farm Bureau and I'm going to ask
Mr. Fields to stay here during his presentation because | think we
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need to more thoroughly evaluate the effect on the American farm-
er. That's what we intend to do.

Mr. FiELDs. | will definitely do that, Senator.

Senator INHOFE. Senator Graham?

Senator GRAHAM. Mr. Chairman, I'm going to pick up this same
line of questioning, so maybe we'll carry it a bit further.

The statute states that “In listing substances, the Administrator
shall consider each of the following three criteria: (a) the severity
of any acute adverse health effects associated with the accidental
release of a substance; (b) the likelihood of accidental releases of
a substance; and (c) the potential magnitude of human exposure to
accidental releases of the substance.” | assume that analysis was
done as it relates to propane?

Mr. FIELDS. Yes, Senator, we did. Let me briefly summarize how
we addressed each of those criteria in developing a basis for regu-
lating propane.

We evaluated the criteria. First of all, we looked at the acute ad-
verse health effects the propane may cause. The accident history is
what proved to us that criteria was satisfied with the major acci-
dents that have occurred in this country involving propane. We be-
lieve it is very clear it has acute, adverse health effects that need
to be looked at as well as accidents that have occurred in other
countries as well.

Second, in looking at the likelihood of accident releases, we eval-
uated propane and saw that it is one of the most flammable of all
substances, meeting the NFPA rating of 4. So it is something that
definitely has the likelihood of an accidental release.

Last, the potential magnitude of human exposure, we noted that
propane is among the most ubiquitous of all chemicals on the list
of chemicals we're regulating.

So in making a judgment as to whether or not propane satisfied
the statutory criteria, we did and we looked at this irrespective of
fuel use, of how that chemical was utilized. We believe strongly the
statutory criteria are satisfied for propane.

Senator GRAHAM. On this first criteria, which is the severity of
any acute, adverse health effects associated with the accidental re-
lease, what were the acute, adverse health effects that you found
associated with the accidental release of propane?

Mr. FiELps. We found that propane, looking at the 1,000 acci-
dents that have occurred, numerous instances where people died,
we found situations where people were injured by propane releases,
other situations where we had to evacuate nearby communities
from around propane facilities that had exploded, caught on fire.
That body of data is what we looked at in making a judgment that
there was the possibility of severe, acute, adverse health effects
caused by propane.

We looked primarily at the accident history over the last 10
years involving propane. Even there, we think there is under-
reporting. Propane is not required to be reported under the 1980
Superfund law or the 1986 Emergency Planning Community Right-
to-Know Act. This data we have is just provided to us anecdotally,
not because anyone is required to report it to the Federal Govern-
ment. We became aware of it through State and local government
sources, newspaper reports, et cetera.
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We believe there are probably more releases of propane than we
are even aware of in this country.

Senator GRAHAM. | think the purpose of this statute, as | read
it, was to deal with public health type issues as opposed to events
that would be associated with fires and those types of con-
sequences, and accidental release which are normally the respon-
sibility of State and local agencies to regulate, monitor and contain.
Do you define acute, adverse health effects as subjecting persons to
the possibility of fires?

Mr. FIELDS. The possibility of injury or death due to sudden ex-
plosion, fire, flammable situations, yes, we believe that is included.
We believe, for example, in Congress’ direction to us in 112(r), Con-
gress succinctly said they wanted vinyl chloride to be included,
which is a flammable substances; Congress specifically said they
wanted ethylene oxide to be included, which is a flammable sub-
stance on the initial list. So congressional direction alone made
clear that Congress intended for flammable substances to be in-
cluded on the list of substances we regulated under our risk man-
agement plan rule.

We looked at congressional direction on this as well. Congress di-
rected us to include certain things that were definitely flammable
substances on the initial list of hazardous substances regulated
pursuant to the risk management plan rule.

Senator GRAHAM. I'm looking at the Federal Register of June 20,
1996, page 31669 where there is a statement to the effect that “The
Environmental Protection Agency has proposed to delist explosives
from Section 68.130,” which | assume is the section that contains
substances under this hazardous substance legislation. “Con-
sequently, explosives are not addressed in this rule.” Is that the
current policy, not to list explosives?

Mr. FIELDs. Explosives are not includes at the current time in
the list. We included, when we developed this regulation, the most
flammable substances by the National Fire Protection Association,
those that have the greatest accident potential, and there are 77
acutely toxic substances and 63 flammable substances on the list
of 140 we regulated.

This is David Spites on my staff and I'll let him talk about the
explosives.

Mr. SpITES. Senator, we originally listed the high explosives.
They were included in the original list. We subsequently delisted
them for various reasons, which | think we explained in the Fed-
eral Register you're referring to or a subsequent one. One of those
was that another Federal agency basically did cover high explosives
in detail except for a couple of things. Some of those were notifying
the community and making a public report of what chemicals they
and satisfying the right-to-know requirements.

As part of a lawsuit, we settled the case by delisting high explo-
sives with the proviso that the Bureau of Alcohol, Tobacco and
Firearms regulations covered all the other aspects that were nec-
essary under RMP except for public disclosure. The explosives in-
dustry voluntarily agreed to make that public disclosure that would
make it equivalent to the RMP.
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We don't have quite the same thing with the flammable sub-
stances, with another comparable Federal agency requirement and
indeed State requirements.

Senator GRAHAM. So it's your statement that the reason that pro-
pane is listed is because you do not consider it to be adequately
regulated by other agencies at the Federal, State or local level?

Mr. FIELDS. We don't believe that the propane requirements that
apply at the Federal, State and local level as well as the industry
standard contain all the statutory requirements that Congress
mandated be included in the regulation of substances regulated by
the RMP rule. For example, the risk management plan requires
that there be a hazard evaluation in the statute which includes an
offsite consequence analysis and accident history. That is required
by statute. These other Federal requirements do not include such
an animal, for example.

Adding to the situation on explosives, as we said at the begin-
ning, if we can work with the industry, for example, and get
NFPA-58 modified to include those elements like all the require-
ments Congress mandated in the risk management plan rule, we'd
be willing to defer in the future to NFPA-58, for example, and say
we will defer to that standard in regulating propane or regulating
these sources rather than our regulation, but we've got to make
sure the NFPA standard satisfies the statutory requirements for
what a risk management plan requirement should contain. We're
willing to work with industry on that point.

Senator INHOFE. Thank you, Mr. Fields.

We'll have another round of questions in just a moment.

I want to pursue this a little bit, what was brought up by Sen-
ator Bennett and then also by Senator Graham. You said a minute
ago that you're estimating that 33,000 facilities would be reporting
on propane, is that your estimate now? That's grown by 5,000 in
the last 2 days, so your trend line is starting to work in that direc-
tion.

How do you account for the fact that you're saying 33,000 when
the study that the industry had—and | know the American Farm
Bureau, which is on the next panel, will want to comment about
that—said that it would affect 330,000 farmers, 350,000 industrial
sites and over 300 commercial facilities. That's over a 1 million re-
ports. How do you respond to that?

Before you respond, let me tell you why because I'm going to get
into the cost of it too. I can remember when this subcommittee was
dealing with the proposed rule change on ambient air on particu-
late matter and on ozone. The cost that the EPA at that time said
to comply with it would be $6 billion. The President’s Economic
Council then said it was going to be $30 billion. Then the Reason
Foundation in California said it would be $120 billion. I think we're
kind of starting that same trend here.

My concern is for the American farmer, particularly in my State
of Oklahoma, where it's a crisis out there. One more regulation is
just what they don't need, so I'd like to have you respond as to how
you come up with only 33,000 facilities having to report when it's
estimated some 330,000 farmers alone would have to report?

Mr. FIELDS. We agree with the overall estimate of 350,000 indus-
trial sites being out there, hundreds of thousands of farms, 1,000
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commercial facilities that have propane. | have no issue with that
type of data. The fact is | think there is a lack of communication.
People don't fully understand that we've exempted the overwhelm-
ing majority of those facilities from our requirements. The thresh-
old level, a lot of farms have 500 gallon tanks. The threshold alone
is exempting most of those tanks.

We then have gone forward and put forward a distance require-
ment that further exempts many more tanks. So we believe that
33,000 is a good number.

The reason it's grown by 5,000 very briefly is that we have dis-
covered information over the last couple of years after we put out
the rule where we identified those people we believe are legiti-
mately covered and we came up with 33,000, 33,000 of the 69,000
facilities now that are regulated under RMP.

We believe the average small farmer can fill out an RMP, a five
page form.

Senator INHOFE. | don't want to interrupt, Mr. Fields, but we're
using up the clock and we're not getting anywhere. It's my under-
standing that when the industry had its estimate or its committee
going into this, they took into consideration all these things you're
talking about and they still said it would be 330,000 farmers in-
volved in this.

You're saying you're exempting and it's kind of like the EPA dur-
ing the ambient air debate which kept saying we're exempting this
group, we're exempting the farmers, we're exempting others, and
they weren't. Aren't we kind of following that same line here?

Mr. FieLDs. All I can tell you, Senator, is we don't agree with
those data. There are 350,000 industrial sites, that's correct. The
overwhelming majority of those industrial sites are not covered by
regulations.

Senator INHOFE. | think | already asked that you will stay here
for the second panel when we hear from the president of the Amer-
ican Farm Bureau.

Mr. FIELDS. Yes, sir.

Senator INHOFE. | think it might be interesting because | would
rather stop this train here than wait until we got into the mess
that we got into on ambient air.

On the cost thing, what is the cost you're anticipating or have
you done an analysis of that, the cost for the compliance and the
reporting?

Mr. FIELDs. We've developed an estimate for what the cost of the
RMP overall would be. We're estimating that the cost of the RMP
for the last 3 years is $118 million per year. Now the regulations
will become effective in June. We estimate the cost will be $75 mil-
lion per year for the next 30 years as compared with the benefits
of $174 million per year for the next 30 years, which makes this
a net benefit regulation. Those are our latest estimates of the cost
of the RMP rule.

Senator INHOFE. What about the cost to each farmer or are you
going to say they are exempt?

Mr. FIeLDs. For a farmer who is covered, for a few thousand of
the 33,000 sources out there that we believe are regulated, we're
talking a few hundred dollars per RMP up to $2,000. That would
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be the cost for an average farmer filling out and complying with
an RMP rule.

Senator INHOFE. The cost of 11 of the 13 engineering firms that
went through this said the cost would be somewhere between
$2,000 and $20,000.

Mr. FIELDS. We totally disagree. We see on the low end, the cost
being a few hundred up to $2,000 max in terms of what the cost
would be.

Senator INHOFE. Mr. Fields, can you look at this chart over here
and can you tell me what parts of risk management plan regula-
tion are not covered under other laws on the chart?

By the way, | want to make a comment. In justifying the pro-
pane, you talked about vinyl chloride. It's true that is an explosive,
but that's also toxic, isn't it?

Mr. FIELDs. Also toxic, that's correct.

Senator INHOFE. Is propane toxic?

Mr. FIELDS. Is not toxic.

Senator INHOFE. Will you look at this chart over here and tell us
what is not covered by other laws on this chart?

Mr. FIELDS. Looking at that chart, the NFPA-58 column, for ex-
ample, is not correct. | think | said in my testimony, the NFPA-
58 does not have requirements that cover hazard assessment which
is not correct. It does not include a requirement for worst-case
analysis or a 5-year accident history, which is required by the stat-
ute that Congress gave us to implement. So that's not correct.

The NFPA-58 does not satisfy all the risk management planning
requirements for training.

Senator INHOFE. | think the bottom line, before I'm reminded by
Senator Lautenberg that my time has expired, | would just say the
bottom line is that you think we need more regulation then?

Mr. FIELDS. We think we need to regulations that are out there
now, the risk management planning regulations. We believe those
are appropriate and necessary regulations for the facilities being
regulated by those regs, yes.

Senator INHOFE. Mr. Burnham, | didn't mean to leave you out.
I’'m going to go to Senator Lautenberg, but I have one last question
I'd like to ask you about the security.

Senator LAUTENBERG. Mr. Chairman, | promise you I'll not take
the fully allotted time but | did have a couple of questions that
arose as | listened to some of the questioning that was taking
place.

One of the questions put out by our colleague from Utah, and I'm
sorry he’s not here and | hope staff will be here because | think
it's important, Mr. Fields, that we establish the fact that EPA
doesn't take its staff, assemble them and say now, let's see how we
can harass people. Let's see how we can screw up the works for
those who work for a living, farmers, et cetera. Let's see how much
of a nuisance we can be. We want to talk about things that are suc-
cessful, that have helped protect our air, helped protect our water,
helped protect our people, then that | think is a legitimate exercise.

I urge you, don't be bullied into anything else. You're now sitting
as an acting and | hope what | say will not in any way deteriorate
from your outstanding credentials for this job or your right to have
it.
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I don't approve of any case, aspersions aside, that say big farms
have been destroyed, or that people burned down buildings in a ski
area because they are pro environment, that's horrible, it's criminal
and | wouldn't tolerate it no matter what, and | love a clean envi-
ronment. That's my legacy to my children and my grandchildren.
That's why I'm on this committee.

But we don't have many farms in New Jersey. We have people,
we have the most densely populated State in the country. When
the question is asked, why do they have a right to know, why
should they be asking these questions, why should they be told the
answers? I'll tell you why, because places like the Exxon refinery
in New Jersey have put out warnings that if there is this kind of
an event or that kind of an event, take your children down the cel-
lar, open your windows, don’t open your windows, close your doors,
cover their faces with wet clothes. Why shouldn’t they know? Why
should they be prevented from protecting a child or an elderly par-
ent in a household?

It's outrageous the insinuation that, well, let minks go out on the
highway and get killed. | don't like that activity a bit. I'm in Utah
a lot and | happen to love the State and | love the environment
out there.

But 1 would tell you this, if you ask someone whether or not a
mother or father working in a mill, like we had in New Jersey a
few years ago, when the plant exploded and the people who ran the
plant didn't know what to do and the people in the neighborhood
didn’'t know what to do, as flames consumed building after building
and chased people from their homes or the Edison Gas explosion
that just took place and was recently resolved.

The one thing | think is critical to have here is an understanding
that you, your colleagues, and | don’t care what department of Gov-
ernment, is not out there to harass the citizens. If we disagree, let
us disagree but the insinuation or the aspersion that all you're
doing is sitting there twiddling your thumbs while you think of
ways to make life difficult.

I want my children and my grandchildren protected as much as
I can. | don’'t want them to go to the water tap and possibly injure
their health as insinuated in Tom’s River, New Jersey, and if one
read the book, “A Civil Action"—I just had a meeting with the at-
torney on that case up in Woburn, where a child we had at this
very table, Mr. Chairman, before your membership, a man who
talked about the poisoning of his child and the boy died and the
father said, but the other child in the house, the other brother said,
why is it that in our house we never laugh. In our house all we
do is cry. What's the matter with us?

Jimmy, the boy who was sick, was dying and that's why the fam-
ily couldn’t gin up some grins and smiles and be happy. He pulled
out a stack of bills, the man was making $35,000 a year and he
had $150,000 worth of doctor’s bills.

I'm sorry but | just had to respond, Mr. Chairman. | know you
too well and | know that you're a serious man and | know that you
don’t think that mischief is being made and | respect your willing-
ness and desire to challenge anything that's put out there that you
don't agree with.
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Senator INHOFE. That's what this is all about and that's what we
intend to do.

Senator LAUTENBERG. Thank you very much.

Senator INHOFE. | would have to say also that | have a whole
bunch of kids and grandkids and I'm concerned about them and
their future of living under overburdensome regulations and bu-
reaucracies and | plan to conduct myself accordingly, Senator Lau-
tenberg.

Senator INHOFE. I'll submit my question to you, Mr. Burnham,
for the record since we're running a bit late on this panel.

At this time, we'd ask the second panel come forth. It consists
of Mr. James Bertelsmeyer, President, National Propane Gas Asso-
ciation, and Mr. Dean Kleckner, President, American Farm Bu-
reau.

Thank you, gentlemen, for being here. 1 guess we'll start with
Mr. Kleckner from the Farm Bureau standpoint. We want your
whole statement. We're going to try to comply with our time re-
quirement, so in the event your statement is too long, the entire
statement will be made a part of the record. The same with you,
Mr. Bertelsmeyer.

If you will go ahead with your opening statement, we will pro-
ceed with the questions.

STATEMENT OF DEAN KLECKNER, PRESIDENT, AMERICAN
FARM BUREAU

Mr. KLECKNER. Thank you, Mr. Chairman.

I'm Dean Kleckner. I'm a corn, soy bean, hog farmer from north-
ern lowa. I'm the elected President of the Farm Bureau Federation
which is the Nation’s largest farm organization.

As you know, propane is an important commodity in rural Amer-
ica, found on 660,000 farms, widely used in various ag applications,
including crop drying, feeding livestock facilities, heating homes,
and that's on my farm. I'm a 350 acre farmer and | use it for those
three things on my farm.

Approximately 1.5 billion gallons of propane are used for ag pur-
poses. We strongly oppose the inclusion of propane as a covered
substance subject to the Environmental Protection Agency's Risk
Management Program. We believe EPA failed to consider the sig-
nificant adverse effects which these regulations will have on hun-
dreds of thousands of farmers nationwide.

Going back just a bit, by adopting section 112 of the Clean Air
Act amendments of 1990, Congress specifically sought to reduce the
risks associated with accidental and catastrophic release of toxic
chemicals. Commendable. We're for that.

It is our firm belief that the original intent of Congress was to
address substances used in manufacturing or other chemical appli-
cations rather than those used as a fuel source. Unfortunately,
EPA's decision to include propane coupled with its decision not to
grant a fuel use exemption has the effect of extending these regula-
tions to consumers who use small amounts.

The RMP rules require farmers and other propane users of more
than 2,358 gallons—that's the 10,000 pound area—2,359 gallons of
propane storage to complete and file risk management plans by
June 21, 3 months from now. A typical installation on a small farm
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will likely consist of anywhere from 2,000 to 5,000 gallon propane
tanks, often hooked together, piped together for corn drying, for ex-
ample, as on my farm.

Having only three such tanks would bring the farmer under the
requirements of the RMP program. It's understandable that a sig-
nificant percentage of users will try to lawfully avoid the burden
of compliance by limiting the volume of onsite storage. I'm going
to look at it on my farm if this thing goes through. This will result
in an increase in the number of propane deliveries and shift the
emphasis from low risk, stationary storage, to the higher risk
transportation.

We believe the agency has failed to consider the vast extent to
which propane is already regulated. That was brought out in the
testimony. It failed to take into account the fact that propane in-
stallations are designed, constructed, maintained in accordance
with the standard for the safe storage and handling of propane es-
tablished by the National Fire Protection Association.

It just appears to me that EPA thinks the industry is unregu-
lated unless they are regulating it. Congress understood the impor-
tance of avoiding duplication and ensuring cross-agency conformity
when it passed the Clean Air Act amendments in 1990 by instruct-
ing EPA to coordinate requirements with OSHA and DOT.

In 1992, OSHA established its onsite program known as the
Process Safety Management Program. In doing so, it granted a fuel
use exemption. When faced with the same option on its RPM, EPA
decided to oppose such an exemption. We believe this action in di-
rect violation of the clear language of the statute.

The risk management program is complicated and highly tech-
nical. Risk management plans which must be filed by June 21 are
based on complex, chemical release models. The final rule pub-
lished by the EPA in June 1996 is 62 pages in length. EPA’s guid-
ance document for propane users is 24 pages. The general guidance
document for risk management plans is two inches thick.

We are aware of EPA’s contention that in the final analysis, risk
management plans will only be a few pages in length. However, it
will take dozens of hours to collect and organize the appropriate
data. Farmers are just going to throw up their hands, probably
after they finish throwing up when they look at it in the beginning.
They won't be able to understand it.

Because of the highly technical nature of the program, we believe
that most farmers will find it necessary to contract with an RMP
service provider at an average cost of several thousand dollars per
site. If only 10 percent of the 660,000 farm users of propane are
required to file a plan, and we've already heard it may be 330,000,
but if only 10 percent are required to do it, the total cost to the
farm economy could exceed $100 million.

Times are tough on the farm. Now is not the time to place an-
other $100 million compliance burden on farmers. While it likely
that many rural propane users will fall into the least rigorous com-
pliance category, Program I, the economic impact will remain high
since a significant up-front cost will be incurred to determine the
appropriate program level.

I heard them say this morning, that we would be exempted.
Maybe in the end we will, after we spend $1,000 or $2,000 to find
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out we're exempted. I'm not going to risk it. I'll tell you if you ask
me what I'm going to do if this thing goes through. EPA estimates
66,000 sites are covered under the RMP nationwide, that 28,000 in-
volve propane. In short contrast to EPA’s calculations, North Caro-
lina's Department of Environmental Resources estimates there are
11,000 farm sites in that State alone. So | would agree with EPA
their first estimate is wrong.

We understand in recent weeks EPA has recognized its estimate
of the number of affected farms was low. We appreciate and wel-
come their overtures and believe that may suggest a willingness to
reduce the burden which RMP will place on farmers but we are
concerned that the proposal floated to date does not sufficiently ad-
dress the issues presented in our testimony.

I would ask your indulgence, Mr. Chairman, to include in the
record a letter from eight ag organizations whose views support the
testimony given here today.

Senator INHOFE. Without objection, that will be made a part of
the record. Also, as a part of the record, without objection, since
there is no one here to object, I would want to include the letter
from the ACLU to Congressman Bliley.

[The information referred to follows:]
March 5, 1999.

The HONORABLE THOMAS BLILEY,
Chairman, House Commerce Committee,
United States House of Representatives,
Washington, DC 20515,

DEAR CHAIRMAN BLILEY: Thank you for the February 24, 1999 response to our let-
ter outlining our concerns with proposals to limit public access to information con-
cerning accidents at chemical plants (EPA’'s unclassified Worst Case Scenarios
data). We are pleased to learn from your letter that you do not intend to amend
the Freedom of Information Act (FOIA) and that you have not “advocated denying
public access to” Worst Case Scenario (WCS) data. However, we remain troubled by
the possibility of limiting or denying access to publicly available information in cer-
tain forms or formats and we urge you to hold public hearings on any specific pro-
posals to do so.

In your letter, you specifically asked us to respond to EPA’s suggestion that a CD-
ROM that “could not be copied, duplicated, or posted on the Internet” may be a le-
gally and technically feasible way of providing the WCS information to FOIA re-
questers. Although the technology to create a CD-ROM whose contents cannot be
copied is not currently in the commercial marketplace and would need to be inves-
tigated in order to make a final judgment, it is our belief that such a CD-ROM
would not satisfy all FOIA requests for the following three distinct reasons:

1. FOIA allows the requester to choose the format

The Electronic Freedom of Information Act (EFOIA) amendments, passed over-
whelmingly by Congress in 1996, state that when responding to a FOIA request, “an
agency shall provide the record in any form or format requested by the person if
the record is readily reproducible by the agency in that form or format. Each agency
shall make reasonable efforts to maintain records in forms or formats that are re-
producible for purposes of this section.” 5 U.S.C. 552(a)(3)(B).

The courts have held that the only exception to this clause is when an agency can
prove that the existing record could not readily be reproduced. Chamberlain v. U.S.
Department of Justice, 957 F.Supp. 292, 296 (D.D.C.) (certain “viscorder charts